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IN THE COURT OF APPEALS
STATE OF ARTZONA
DIVISTON THO

FARMERS [NVESTMENT COMPANY,
a corporation,

Appellantg,

a7 r— “H‘H"‘-‘"

"N }
: : *ﬂq_- it“ !*1'; .
ANDRES L, ®ETTWY, as 3tate )
Lamd Commassioner ool THEL
STATE LAND CEPARIMENT. a4 ) rea rounis
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Avssana, gt My VNN VoY, D re i b]
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A GER P AN )
Phe Gl abbrevialy o oas s T The 07

widl Be o onsed, Appellaer FARTLES DN ENTMENT

TN, g v crvoration, will be referred o

4
- - L , ) . .qi-.- (] ﬂ-"- ¥ . - 3 | . . | 1.-'&. e - t:f - ! vp: o - - ur.a.r..; &
“t'r’. tiﬁi 1;?‘ : Eé:--"} ; 11:’1r{—?11!:‘:"’ .LtU:".Lﬂ :.-- i’i-a iiﬁ.!
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Artzong, wall be collectively reterred to
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herein as "STATE LAND DEPARTMENT';

ana

Appellee PIMA MINING COMPANY, a corporation,

will he referred to herein as "PIMAY.

All emphases, unless otherwise indicated,

Wwill have been ones

REIPEY OTO ANSKRERING HRIs v e T OSTATE
LAND DEPARTMINT AND STATE LAanD oo ot R
O THY sTATE OB AR
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GENERAL RESPONSE TO APPELLEES'
ANSWERING BRIEE

et « A, iy -, il -l

Appellecs the State Lantl Departrment and

The State Land Copmisstoner present tarce SHB B

ta

Yasverihy Brict,

¥ oF '} l
. T l L P ™ - u 4 - } H " ‘1 Anath ‘ + I . :‘.—* - Y z ! -hi » 5 X" ] [ S . e
r 2l 'i S 4 % gq‘i ¥ B Ny - B T - ¥ t’ r & r 5 ¢ B - t by b x ¢ b &

. - ¥ ' .
-4 & x a ' N * ¥ t A e e vk - - K 1 -
tation IR AN YT, T FETTALT L ey
- E & = L > P L X ' - - - S R e T'w X 1"‘- F B L) #“'; = -i*"-'- .i"
w 4= g T - .*-."; Aot e kN M ;"‘ - 1 o 2 ® & Y x tu W ~ v Ty s ™
4 * ' L] # " ol h t e F i - ’ . ‘1' ' "" ‘.ri L] .ﬂhl ' -.Iﬁ:-.- ™ * *‘-1 . - ' r
NN R I § & oM 3:bie MG g i . = * B I R B e W .
- . ; T '-i hy ? a4 "
f.‘ - fl- - i r - ‘5 '1' * ._r i.| L] L ] . i
‘3’{2 » IET x * i ‘t -.2- » ¥ - o >~ :r * "y L . ' ~ & _,..r ™ & i .
Bt T ol ot N g ~ g v i — Y R - TN N Wl e T
-y v 8 - ¥ , " . ) * - } - .+
s m ot ¥ . i’!«’ a L NE AR, 1 * > e 0w B 3 N
P ) By, vl Tyl e b r B g - -
» 5 5 - *
* " T - ‘ ? L ' f r oA ? A
W A A SSUr NN ST W § oy, 23 . .
T rE_ L1 ' L - o oms -
F I b :i "
. ‘. *
h IR :
. - h
f i N M- o m ] ? ! . L | N % .Y o ? ‘_1* "1“"""" - 'i ;1{.‘ % "‘-;i't "‘
4 A S S N A s » L JRETIE E . Voo RN EE T ¢ 't &

& -
A 7 z *. . ' ; - ; I“, i‘l . a W g m & . | ."‘ e
'h r!‘!T*! % L - \‘ E ’iﬂi 1‘ ;"!‘;r ;"' Eg: ! - ? r 1 & :' S r '_J 1 i 5y - ':-
I A i . - . 1 ’ s

LA AR SO 5 SR TS : I ~: !:. r
L |

" F 1.' %

- . . [ ~ - - ¥ 4 i F‘ * - » - H - ]
T e cond arement trasus Do TedsmiRiay

|

FCTL002313



- . .
T ot oan

r'-'"‘il-'“_._-

of thc first argument. [ts opening paragraph
offers a new theory, at least tt is the first
time to our knowledpe it hax been asserted
openly, rather than vovertly and by indircc:
tion, a3 18 someriscs done when the Court 1w
advised of the preat Sinancial benefive or

losses Which w1l follow T TH5c Styte 16 =i

Court adherces o the law., Appelices para

“"Nassuming the raie oY) tThe Urnud
product, water, s tllepal, loeq ke
lagge revenucs rosuliing JTeam The syl
cf waler jusliiry the Neale Lanl Mepget.
ment’s dsposition f the prodygorc”

’E‘j LA ;i"t

fhe que Ll 03700 Vot denopves ovet g
= ‘l'- ' 4 ‘- . ; . - < : : 1!' , ; _ ; " :

0ro far=q answot and rescdtich.  In pastang,
E i 1 P T W A N
10 {3 snlcresling 310 2ote thal Appcllees renx
te consider U ovent per 1,903 gatlons lor
approxisately §3.
*iqt » ?"’_l - ...rr_f.-‘t -If » - R 't* : }- r;-ﬂ‘ » . » -
t- liﬁ "{. "'.';_‘&""5@;“":*:"‘*“"» » s - A - 0w + B Pfa.ﬁ*;-._jﬁh:* tO » *it

STate vt Artzona. it o he O Yonpansa, ot

1t coertamnly does ot result in g beonanta o
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the State.

In their third argument, Appellees scek

to justify coxecution of "commercial leases”
JO7-01 and 907-02 for use by Pima as o tarl-
Iy waste Jdump.

Flrst, however, they avain repeat Ptoa’s
oft-repeated ory that the 1s<ue was not raized

E'? 1 0w,

the rocord 1+ directly to the (onfrary.,

'!'E .‘ - - . ‘ . T o l‘: . . . ? _ »

ata, 1 ot Motion for sunmary Tadgtoent,
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907-01 and 907-02 into these procécdings by
its affirmative tender of the fact thercof
as justifying their water use.

To assert that these leases were not be-
fore the trial Court and the use of this State
Land by Pima as a ailing waste dunp as not
within the issues presented by Pima’s Motion,
i te Jdeny the record,

fn attempting to justify these leascs,
Appellees azsert that the leases will vield
the tull appraisal valoe of the land over the
terms of the leases,

We assume Anpollees thereby txmplicdly
convede that, in effect, the State Land bhe-
partrent has sold this tand to Pima, This
rAtaes 20mMme intore<ting questions:

1. Is the purchasce price patid as
rental over a 10-year period interest -
tree tor that perioas

2. Are these two valuable sections

assessed to Pima for real property

FCTL002316



-ﬂ--q

- LI TR SRR TR L e e N WU [ o ow -

-

taxation?

3. Who will kecp down the blowing
talling dust and otherwiine protect the
Upper Santa Cruz Valley from the re-
sulting nuisance iU these tatling ponds
are not tealously protected?

1. ndhat about the tuxes upen the
properly aiter the loases s.f':t;“'*ifc? oy

CPimu o oblain a persanent stofage area
tor the price of a 10-vcars ivase’

5. Was the mamce type of appratsal
e as te the value of the<e band<s ax
van applted in determintne the value of
the sater shitch Piwag has boen recoiving
under 1ts Uonmerical Lease Mo, 9787
The short antswer to the voantentisn snade s

that Appelices, 1acluding Pima, ¢ not av-
complish by indireltion that vhich s - pressly
torbi lden to oo dene Jdireotle, Tarnme ¢+ lnvests
ment Lo. v, Pina Minine Co., ATE. (1974)

Ly S T ¢ 1 W i i ral. S < Tl T AL AR T B Ay ies i a Xaall L

(Cause No. 11439),
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In conclusion, Appellees, cven though
they have in their Arguments [, Il and 111,
recognized that issucs werce dealt with by the
trial Judge in addition to Commercial Lease
No. 906, and have urged affirmation of their
interpretation of the law, ronctheless taae

up Ploa's position that the case {3 =o0tl.

"

They again argue that FIC0 hae galned
all 1t sought by Count Four of 1ts ‘nended
Complaint, wholly itgnoring that Pima al<o
ot all tt sought by tts Motion for ﬁﬁnﬂﬁry
Jadgaent, but nox has no stomack for appellate
reviex of the tazues, nost of it for appellate
revies of the issues 1t injected into the
trial Court's deternination of the Count ¥our
controversy.

There is no denving the fact that Count
Foore alleeed Pioma's water use »as- 1llegal and
contrary to Arizona water Law {App.Cp.ir. 5, &),

There 1s no escape from the fact that

Pima attempted to secure an adjudication that

FCTL002318
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its manner and purpose of use of the water 1in
controversy was legai, by the Affidavit it
filed supporting tts clains,

FICO is not here .ecking more reliet,
but cndeavoring to secure appellate revienw
of the relief sonecht and which uadoubtedly
would have heen claitned as wan by Pima, had

the vecasion presented 1tself,
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CONCLUSITON

AsS a natter of law, unless the rati

snale

of Bristor v, Cheatham, 7§ Apriz, 227, 253
175, 15 to be rejecied, any use away fron
Innd producing vroundanter s an uarcasen
Ude, tt theroby an adjoinine londosner’s
walor stpg 8 SO Jatiecd., nacT :.n....:m;i;.._l .
state band Depagtnent 1090 Spiz, 327, 163
A83 and tde=, 108 \ri:. sfte . RT9 L 00 e
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ermissible becausce

from the land 1is

a "Reasonable use',

iy —. Aol

2, -
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Wy 'ea 7 AT e el

“Toren A, Counie, fr.

S22 Valley Center Sgiiding
Phacnty, Arjrong 853375
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Loren W, Counce | being first duly sworn,

il Sl e e icmaleied

;

' State ot Arizona )

- )  ss
? County of Maricopa )

deposes and says:

alf

AMfiant mailed two copices of Apveliant’-

A

Reply to Answering Yriet of the State Land
departoent and State Land Conntsstioner o the

State of Arirona, to:

-y

e WARNER LIE L Nrtorney dencral of
the State of Artziona

Atterney tor Appellees ANDREW L, abhTiwY
Aand THE STATE LAND DEPARTMENT

x es ! 2y #e b ¢
nl¥i~-i k“;ji‘a‘&‘" tn:

VERTTY o »MEEH and sy, PLELeh
Attorneys tor \ppelice M ME

properls abdresed and postage prepaid, on

a \ugust 2tn, gaty,

TR e O Al

! ‘

-
f{’
4w

o P ¢
et St /$ .,..n(:u.mt._...&*“* T
Xftiant

. - & 4 : : . : LR ' b o ‘ < ol . P |
SURSURTRI N ancd S90BN 70 Lofyie o ohy

l.."‘

dth  day ot \usust, 171,

My Commtssion expires:

-

- / _ e . -
A 7.:' _ o ¢ ’I ¥ f/ ) A i:f
#

- - . .
‘ . . ’ - . - 1.,.“ .
otary Public |
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Craig Swick hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there is on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case

No. 11439-2, Reply to Answering Brief of the State Land Department and State Land Commussioner of the
State of Arizona in Farmers Investment Company v. Bettwy, filed September 23, 1974. Court of Appeals
Instruments (Part Two) Page 119 with 14 Pages of the Brief following.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)
on file.

Subscribed and sworn to before me this )

/az%j (Ve
Signature, Notary Public

- | " ! ' . 4 ) A ~ M
My commission expires ( ‘j;/{ ;/g? ve ({ | s State Of ATEO
ate AFD

Maricopa County

/ Etta Louise MUl

My Commission Expires .
OM%HW’ e~ e

[ p—uafie T

-
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- " ek
_——en
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